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ON  THE 


BOEEOWING  POWEES  OF  EAILWAY 

COMPANIES. 


It  is  hardly  possible  to  over-estimate  the  importance  of  the  subject 
which  I purpose  to  bring  before  the  Society  this  evening.  It  appears 
by  a return  ordered  by  the  House  of  Commons  to  be  printed  in  July 
1865,  that  the  total  amount  on  the  31st  of  December  1864,  of  the 
debenture  stock  or  funded  debt  of  railway  companies  within  the  United 
Kingdom,  amounted  to  £13,049,541,  while  the  amount  outstanding  on 
debenture  loans  at  that  date,  amounted  to  £93,030,792,  giving  a total 
of  £106,080,333.  There  are  also  debts  which  are  either  unsecured,  or 
are  secured  by  Lloyd’s  bonds,  or  by  the  acceptances  of  the  companies, 
and  which  do  not  appear  in  the  above  mentioned  return.  I have  been 
unable  to  form  any  estimate  of  the  amount  of  these  debts,  but  it  is  in 
all  probability  something  considerable. 

Railway  debentures  are  held  to  a great  extent  by  trustees  and  other 
persons  who  are  desirous  of  obtaiuing  good  security  rather  than  a high 
rate  of  interest  for  their  money  ; or  by  ignorant  persons,  who,  relying 
on  the  fact  that  debentures  are  issued  under  the  exercise  of  powers 
conferred  on  railway  companies  by  Act  of  Parliament,  believe  that  they 
obtain  Parliamentary  security  for  their  money.  Neither  the  invention 
of  Lloyd’s  bonds,  nor  the  startling  disclosures  made  in  the  cases  of  the 
West  Hartlepool  and  Great  Eastern  Railway  Companies,  appear  to  have 
shaken  the  confidence  of  the  public  in  debentures.  I purpose  to 
consider,  1st.  What  security  a debenture  affords  to  the  person  who  holds 
it  ; 2ndly,  Whether  this  security  could  be  improved  by  any  alterations 
in  the  law  ; and,  as  a subsidiary  question,  3rdly,  Whether  the  present 
law,  limiting  the  amount  that  may  be  raised  by  a railway  company  by 

means  of  debentures,  is  a wise  one. 

Our  first  question,  viz.,  what  security  a debenture  affords  to  the 
person  who  holds  it,  divides  itself  into  two  branches.  We  have  to 
consider,  first,  what  are  the  guarantees  afforded  to  a j^rson  who  believes 
himself  to  be  a debenture-holder  that  the  document  in  his  possession  is 
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really  a debenture  ; and  secondly,  assuming  that  he  really  holds  a 
debentu;  -e,  what  are  his  remedies  for  enforcing  payment  of  his  principal 
and  interest. 

The  issue  of  debentures  is  regulated  by  the  38th  and  following 
sections  of  the  Companies’  Clauses  Consolidation  Act,  1845,  which 
enact  in  substance,  that  when  a company  is  authorised  by  its  special  Act 
to  borre  w money  on  mortgage  or  bond,  it  may  do  so  in  pursuance  of  an 
order  to  be  made  at  a general  meeting  ; that  when  restrictions  are 
imposed  on  the  exercise  of  the  borrowing  powers  until  a certain  portion 
of  the  c apital  has  been  subscribed  for  or  paid  up,  the  certificate  of  a 
justice  5 hall  be  sufficient  evidence  that  this  has  been  done  : and  that  a 
copy  of  the  order  of  a general  meeting  authorising  the  borrowing  of  the 
money,  certified  by  one  of  the  directors,  or  by  the  secretary  of  the 
company,  to  be  a true  copy,  shall  be  sufficient  evidence  of  the  order 
having  been  made.  There  are  also  provisions  directing  that  the  mort- 
gagees md  bondholders  shall  respectively  have  no  priority,  inter  se. 
The  well  known  form  of  debenture  given  by  the  Act,  contains  an  assign- 
ment of  “ the  said  undertaking,  and  all  the  tolls  and  sums  of  money 
arising  oy  virtue  of”  the  Special  Act. 

The  i landing  orders  of  the  Houses  of  Parliament  require  the  insertion 
of  a ch  use  into  the  special  Act  of  a railway  company,  providing  that 
one-hal  ‘ of  the  share  capital  should  be  paid  up,  before  any  exercise  of 
the  bon  owing  powers  of  the  company,  and  that  the  company  should  not 
be  auth  )rised  to  raise  by  loan  or  mortgage  more  than  one-third  of  its 
capital. 

The  ! jegislature  has  endeavoured  to  prevent  the  over-issue  of  deben- 
tures by  7 and  8 Viet.  c.  85,  sec.  19,  which  enacts,  mter  alia  : — “ That 
any  rail  way  company  issuing  any  loan,  note,  or  other  negotiable  or 
assignable  instrument  purporting  to  bind  the  company  for  money 
advance  d to  the  said  railway  company,  otherwise  than  under  the  provi- 
sions of  some  Act  or  Acts  of  Parliament  authorising  the  said  railway 
compar  y to  raise  such  money  and  issue  such  security,  shall  for  every 
such  of  ence  forfeit  to  her  Majesty  a sum  equal  to  the  sum  for  which 
such  loiin,  note,  or  other  instrument  purports  to  be  a security.” 

It  is  )bvious  that  if  the  provisions  of  the  above-mentioned  Acts  were 
always  strictly  complied  with,  every  document  purporting  to  be  a 
debenti  re,  Avould  be  a debenture  properly  so  called  ; and  assuming  that 
a reaso]  table  limit  to  the  borrowing  powers  had  been  imposed  by  the 
Special  Act,  a fact  which  the  debenture-holder  could  easily  ascertain, 
he  won  d have  a reasonable  certainty  of  obtaining  his  principal  and 
interest.  Unfortunately,  however,  these  provisions  appear  to  be  syste- 
matical y disregarded  by  the  less  respectable  class  of  railway  companies. 
The  pu  dHc  might,  no  doubt,  protect  themselves  in  great  measure  by 
insistinTf,  before  making  any  advance  to  a company,  on  the  production 
of  the  { bove  mentioned  certificates  as  to  the  necessary  amount  of  capital 
having  been  subscribed  for  and  paid  up,  and  as  to  an  order  authorising 
the  loa  1 having  been  made  by  a general  meeting ; but  unfortunately, 
owing  1 0 the  long  continued  habit  of  trusting  to  the  honour  of  railway 
compar  ies,  these  certificates  are,  I believe,  never  asked  for  in  practice. 
Even  il  a person  making  an  advance  to  the  company  were  to  insist  upon 
.having  a certificate  that  the  order  had  been  made,  it  may  be  doubted 
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whether  the  certificate  would  be  worth  much,  as  (although  it  may 
appear  to  be  a severe  remark)  I fear  that  some  directors  might  be  found 
willing,  either  through  fraud  or  carelessness,  to  give  a certificate  ot  an 
order  sanctioning  the  issue  of  debentures  having  been  made  by  a meeting 
which  never  in  fact  was  held.  In  the  case  of  Agar  v.  llie  Athenteiun 
Life  Assurance  Society,  3 C.  B.  N.  S.  727,  a bond  was  issued  under  the 
seal  of  the  company,  countersigned  by  two  directors  and  the  secretary, 
and  expressed  to  be  made  “ by  the  direction  and  consent  of  more  than 
two-thirds  of  the  shareholders  of  the  company,  pixisent  at  a general 
meeting  convened  for  that  purpose  ” — while  it  appears  fi'om  the  report 
of  the  case  that  no  general  meeting  of  the  company  had  ever  been  held  ; 
though  in  justice  to  the  directors  it  should  be  stated  that,  shortly  after 
the  registration  of  the  company,  a meeting  of  the  former  promoters  was 
held,  at  which  resolutions  were  passed  purporting  to  sanction  the  issue 
of  debentures. 

Having  regard  to  the  careless  manner  in  which  business  is  transacted 
by  many  boards,  it  is  probable  that  if  it  became  usual  for  intending 
debenture-holders  to  ask  for  a certificate  of  an  order  having  been  made 
by  a general  meeting,  such  certificates  would,  in  fact,  be  prepared  by 
some  of  the  minor  officials  of  the  company,  and  would  be  signed  by  the 
directors  as  a mere  matter  of  form,  a course  which  would  render  the 
certificates  useless. 

Let  us  now  consider  the  case  of  a person  who  intends  to  advance 
money  to  a company  on  debentures,  and  who  has  satisfied  himselt, 
either  by  the  production  of  the  certificates  or  otherwise,  that  the  whole 
of  the  share  capital  of  the  company  has  been  subscribed  for,  that  so 
much  has  been  }>aid  up  as  to  enable  the  company  to  exercise  its 
borrowing  powers,  and  that  the  issue  of  the  debentures  has  been 
authorised  by  a general  meeting.  He  appears  to  have  no  means,  shoit 
of  investigating  the  books  of  the  company — a course  which,  even  if  he 
were  allowed  to  pursue  it,  would  be  tedious  and  expensive  of  ascer- 
taining that  his  debenture  is  not  issued  in  excess  of  the  borrowing 
powers  of  the  CKDinpany.  The  19th  section  of  the  7 & 8 \ict.  c.  85, 
which  imposes  a fine  on  the  company  equal  in  amount  to  the  excess, 
and  which  I have  before  referred  to,  appears  to  have  been  entirely 
disused.  I have,  at  least,  been  unable  to  find  any  reported  case  jn 
which  a railway  company  has  been  fined  for  exceeding  its  borrowing 
powers.  Even  in  the  West  Hartlepool  case,  where  the  debentures  and 
debenture  stock  issued  amounted  together  to  nearly  £2,700,000,  whila 
the  subscribed  capital  was  less  than  £1,000,000,  no  proceedings  were 
taken,  although  public  attention  was  called  by  the  report  of  a committee 
of  the  House  of  Lords  to  the  fraud  that  had  been  perpetrated. 

The  reason  why  this  clause  has  become  a dead  letter  is  obvious.  It 
is  to  the  interest  of  all  persons  likely  to  discover  the  tact  of  the  over- 
issue to  refrain  from  putting  the  law  in  force.  The  shareholders,  and 
after  them  the  debenture-holders,  are  the  only  persons  likely  to  make 
the  discoveiy.  If  the  company  were  to  be  fined,  the  money  vi'ould 
come  directly  out  of  the  pockets  of  the  shareholders,  and  the  security  of 
the  debenture-holders  would  tanto  be  diminished. 

An  over-issue  of  debentures  appears  to  be  more  common  than  is 
generally  believed  to  be  the  case.  The  amount  of  M est  Hartlepool 
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debentuies  issued  was  about  six  or  seven  times  tlie  amount  authorised. 
It  was  ;iot  till  this  large  excess  had  been  issued  that  the  debenture- 
holders  t ook  alarm,  and  insisted  upon  an  investigation  ; and  even  then 
the  com  >any,  during  the  space  of  four  months,  successfully  resisted  any 
investigation  being  made.  Mr.  Greig’s  evidence,  given  before  the 
House  of  Lords  Committee  in  1864,  is  to  the  sam(*,  effect  : — 

“ Question  76. — Is  it  not  the  case  that  railway  companies  in  Scotland 
have  ext  eeded  their  powers  of  borrowing  ? 

“ Ans  ver. — Personally,  I cannot  speak  to  that.  I made  it  my  duty 
to  inqu:re  of  men  whom  I know  to  be  of  high  character  and  great 
experience  ; and  I was  informed  that  companies  have  exceeded  their 
powers  in  borrowing,  and  they  run  it  so  close  occasionally  that 
sometin  es  they  issue  debentures  beyond  their  powers,  trusting  to  others 
falling  : n before  the  fresh  ones  which  they  issue  become  payable,  and 
thereby  bringing  them  down  to  the  statutory  amount.” 

“Answer  79. — I am  quite  assured  of  this  (answering  a question 
which  ij  within  my  own  competency),  that  if  some  companies  were  to 
stop  at  a certain  time  they  would  be  found  to  have  more  debentures  in 
the  mar  let  than  they  were  authorised  to  issue  by  statute.” 

Mr.  Iiloyd,  whose  opinion  is  entitled  to  the  greatest  weight,  in  his 
evidence  before  the  same  Committee,  says  that  he  believes  the  instances 
in  w'hicb  railway  companies  have  exceeded  their  parliamentary  and 
statutor  powers  of  borrowing  to  be  rare.  It  is  probable,  however,  that 
Mr.  Groig  has,  from  his  position  as  chairman  of  the  Chamber  of 
Commei  ce,  peculiar  opportunities  of  ascertaining  the  fact  of  an  over- 
issue of  debentures  not  being  rare. 

It  m 1,  I think,  sufficiently  appear  from  the  foregoing  remarks  that 
it  is  vei7  difficult,  not  to  say  almost  impossible,  for  the  most  prudent 
person  lending  money  to  a railway  company  to  be  certain  that  he 
obtains  a debenture  issued  in  strict  compliance  with  the  statutory 
requirements  ; while  the  assignee  of  a debenture  would  have  still 
gi’eater  iifficulties.  I do  not  propose  to  discuss  the  question,  what  are 
the  rig]  its  of  the  holder  of  a debenture  improperly  issued.  It  would 
probabl  < be  decided  that  such  a debenture,  though  good  as  against  the 
cornpan  ^ in  favour  of  the  innocent  holder,  would  not  be  good  as  against 
the  hoh  ers  of  statutory  debentures  {a),  and  that  the  directors  w ho  had 
issued  i . would  be  personally  liable  to  the  holder. 

Tlie  (-bligation  of  having  a certain  amount  of  the  capital  subscribed 
for  and  paid  up  has  been  extensively  evaded  of  late  years  by  the  more 
speculal  ive  railway  companies.  The  company  agi’ees  with  the  contractor 
to  pay  him  in  fully  paid-up  shares.  If  the  charges  made  by  the 
contrador  were  estimated  in  cash,  and  lie  were  to  receive  shares  to  that 
amount  this  course  would  not  be  fraudulent.  I>ut  it  usually  happens 
that  th(  contractor  bases  his  estimates  on  the  supposition  that  he  will 
be  paic  in  shares  which  he  will  have  to  realise  at  a discount.^  By 
adoptin  j these  estimates  the  company  is  able  to  issue  fully  paid-up 
shares  eta  discount  ; which  in  the  case  of  the  Tewkesbury  and  Malvern 
Railway  amounted  to  no  less  than  £50  per  cent.  The  fraud  on  the 
debento  re-holder  is  obvious  ; he  advances  his  money  on  the  faith  of  a 


(a)  Re  Magdalena  Steam  Navigation  Company,  Johns.  690. 
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certain  sum  of  money  having  been  expended  on  the  undertaking,  while 
in  reality  not  more  than  half  that  sum  has  been  expended.  It  appeals 
to  be  difficult  for  a debenture-holder  to  detect  this  fraud. 

The  next  question  for  our  consideration — viz.,  what  are  the  remedies 
of  a debenture-holder  ?— has  been  complicated  by  the  recent  invention 

of  Lloyd’s  bonds. 

This  security  was  invented  for  the  purpose  of  enabling  tlie  con- 
struction of  a railway  to  be  continued  at  a time  when  the  company  had 
no  funds  in  hand,  and  the  contractor  refused  to  go  on  without  receiving 
either  a payment  of  money  or  some  security  for  his  debt.  Perhaps  the 
company  had  been  unable  to  get  its  shares  subscribed  for  or  paid-up  to 
such  an  extent  as  would  enable  it  to  exercise  its  boiTOwing  poweis  ; or, 
perhaps,  the  borrowing  powers  had  been  exhausted,  and  there  was  no 
means  of  raising  funds  to  pay  the  contractor.  As,  however,  although 
the  company  could  not  borrow  any  money,  there  was  no  prohibition 
against  its  giving  an  acknowledgment  under  seal  for  a debt  hona  Jkle 
contracted  for  the  purposes  of  the  undertaking,  the  plan  was  adopted  of 
giving  such  an  acknowledgment  to  the  contractoi.  He  could  laise 
money  on  the  security  of  this  instrument,  and  thus  be  enabled  to 
complete  the  line.  The  line  being  completed,  the  shares  would  be 
taken  up,  or  the  company  would  come  to  Parliament  to  get  powers  for 
an  increase  of  capital — pow'^ers  which  are  readily  granted  in  proper 
(>as0S — and  so  by  degrees  the  floating  debt  would  be  extinguished.^  ihe 
form  of  a “ Lloyd’s  bond  ” affords  intrinsic  evidence  that  I have  given  a 
true  account  of  the  origin  of  this  class  of  security.  ^ This 
in  evidence  before  the  House  of  Lords  Committee  by  Mr.  Lloyd 

himself,  is  as  follows : — , . i i. 

“The  Raihvay  Company  hereby  acknowledge  themselves  to 

owe  to  A.  B.,  of , contractor,  for  public  works,  the  sum  of  £ — - 

for  works  executed  and  materials  supplied  by  the  said  A.  B.  to  the  said 
company,  for  the  purposes  of  their  undertaking  : and  the  said  company, 
in  consideration  of  the  premises  and  of  the  agreement  of  the  said  A.  B. 
to  forbear  and  give  time  for  payment  of  the  said  sum  of  £ until 
the  year  and  day  hereinafter  mentioned,  hereby  undertake  to  pay  to  the 

said  A.  B.,  his  executors  or  administrators,  the  said  sum  of  £- on 

day  of , 18 — , with  interest  in  the  meantime  at  the  rate 

of  £ per  cent,  per  annum,  by  equal  half-yearly  payments. 

**  Given  under  tlie  common  seal  of  the  company  this  day 

“ (L.  S.)” 

Although  the  principal  effect  of  the  injury  done  to  debenture-holders 
by  the  issue  of  Lloyd’s  bonds  appears  only  when  there  is  a contest  tor 
priority  between  the  holders  of  these  two  classes  of  securities,  jet,  as 
Lloyd’s  bonds  are  generally  negociated  at  a discount,  the  contractor 
will  charge  higher  for  his  work  than  if  he  were  to  be  paid  in  cash,  and 
the  security  of  the  debenture-holder  is  diminished  ^ in  the  same  manner 
as  when  the  contractor  is  paid  in  shares.  There  is  another  manner  in 
which  railway  companies  may  issue  Lloyd’s  bonds  so  as  to  iiyuie 
debenture-holders,  namely,  by  using  the  money  which  they  receive  from 
the  trafiic  on  their  railway  in  speculation  and  paying  then  creditors  tor 

supplies,  &c.,  in  Lloyd’s  bonds. 
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We  mist  now  consider  the  remedies  of  a debenture-holder.  If 
default  s lould  be  made  in  payment  of  interest  or  principal  he  can 
obtain  th  3 appointment  of  a receiver,  either  under  the  provisions  of  the 
Companies  Clauses  Consolidation  Act,  1845,  or  by  applying  to  a Court 
of  Equity  (a)  ; and  if  default  is  made  in  payment  of  the  principal  at 
the  appoiated  time  he  can  bring  an  action  on  the  implied  covenant  (5). 
He  can  a iso  obtain  an  injunction  to  restrain  a judgment  creditor  of  the 
company  who  lias  sued  out  an  elegit,  from  taking  the  land  of  the 
company  and  the  rails,  &c.,  attached  to  it  (c).  But,  on  the  other 
hand,  he  is  not  entitled  to  foreclosure  on  sale  of  the  railway  (c?)  ; he 
cannot  bring  ejectment (e)  ; he  cannot,  as  it  appears,  bring  an  action 
for  arreai  s of  interest  alone  (f ) ; and  he  cannot  obtain  an  injunction  to 
restrain  f judgment  creditor  from  suing  out  an  elegit  (g). 

It  is  o >vious  that  the  use  of  the  word  “ mortgage  ’’  in  the  railway 
Acts  wit  1 reference  to  debentures  is  calculated  to  mislead  the  public. 
A deben  mre-holder  is  only  a mortgagee  suh  modo.  He  has  not  the 
usual  rei  ledies  of  a mortgagee,  foreclosure,  or  sale ; his  charge  is  not 
on  the  la  id  itself,  nor  on  the  stock  in  trade  of  the  company,  it  is  on 
“ the  unc  ertaking  ” (h),  and  is  subject  to  a paramount  obligation  on  the 
part  of  1 he  company  to  keep  their  railway  open  for  traffic.  Many  a 
man  who  is  no  lawyer  is  aware  that  if  he  obtains  a mortgage  he  has 
rights  ov  21*  the  property  comprised  in  his  mortgage  which  will  effectually 
enable  him  to  recover  the  amount  that  he  has  advanced  as  against 
other  cr<  ditors  of  the  mortgagor  : and  by  the  use  of  the  w^ord  “ mort- 
gages ” £ 8 applied  to  “ debentures  ” in  the  railway  Acts,  he  is  led  to 
believe  t lat  a debenture  confers  on  him  similar  rights  over  the  railway. 
He  is  aw  are  that,  if  he  be  a mortgagee  properly  so  called,  he  need  not 
trouble  1 imself  about  the  conduct  of  his  mortgagor  ; he  has  merely  to 
see  that  lothing  is  done  to  depreciate  the  value  of  the  property  com- 
prised r.i  his  security,  and  he  knows  that  a Court  of  Equity  will 
interfere  in  proper  cases  to  assist  him  in  preserving  the  property.  A 
debentur  2-holder  is  in  a very  different  position.  So  long  as  his  interest 
is  regnla  ly  paid  he  appears  to  have  no  means  of  interfering  with  the 
proceedings  of  the  railway  company,  although  by  their  reckless  conduct 
they  ma;;  most  materially  damage  the  value  of  the  “ undertaking,”  the 
subject  1 latter  of  his  security. 

The  bolder  of  a “Lloyd’s  bond”  is  a specialty  creditor:  he  can 
enforce  1 is  claim  by  an  action  on  his  bond.  And  assuming  that  the 
bond  has  been  given  as  an  aeknowdedgment  of  a debt  which  has  been 
bond  fui'  contracted  for  the  legitimate  purposes  of  the  undertaking  {i) 


(a)  Fii] 
{b}  Uur 
116  ; Bole. 
(c)  Legit 
(c?)  Fu,r 
(e)  Doe 
(/)  Po'> 

(g)  Pen 
Railway  i 

(h)  Fur 

(i)  Whi 
diester  anc 


p V.  Chard  Raihcay,  11  Hare,  241. 

■i  V.  Eastern  Union  Railway  Company,  7 Ex.  246  ; in  Scac.  Cam.  8 Ex. 
:o'W  V.  Herne  Bay  Pier  Company,  1 El.  & Bl.  74. 

V.  Mathieson,  2 Giff.  71. 

lessv.  Caterham  Railway  Company,  25  Beav.  614. 

1.  Myatt  V.  St.  Helen's  and  Runcorn  Gap  Railway  Company,  2 Q.  B.  364. 
tet  V.  Basingstoke  Railxony  Company,  3 Bing.  N . C.  433. 

'ins  V.  Deptford  Pier  Company,  13  Sini.  277  ; Russell  v.  East  Anglian 
'ompany,  3 Mac.  & G.  104. 

less  V.  Caterham  Railway  Company,  27  Beav.  358. 

e V.  Carmarthen  Railway  Company,  1 H.  & M.  786  ; Chambers  v.  Man- 
Milford  Railway  Company,  5 B.  & S.  588. 


THE  BORROWING  POWERS  OF  RAILWAY  COMPANIES.  9 

the  company  would  have  no  defence  to  the  action.  Thereupon  he 
would  get  judgment,  and  could  sue  out  an  elegit.  He  would  then  be 
in  the  ordinary  position  of  a judgment  creditor,  who  is  unable  to  have 
the  land  comprised  in  his  elegit  delivered  to  him  in  execution  («).  He 
would  also  be  able  to  sue  out/,  fa.,  and  perhaps  to  carry  oft'  the  rolling 
stock  of  the  company,  thus  putting  a stop  to  the  traffic  on  the  railway, 
and  (for  the  time  at  least)  preventing  the  debenture-holder  from  deriving 
any  benefit  from  his  debenture.  Even  if  the  debenture  had  become  due, 
success  in  any  conflict  for  priority  betw*een  the  holder  of  a Lloyd’s  bond 
and  the  holder  of  a debenture,  appears  to  be  very  much  a question  of 
more  or  less  diligence.  Questions  of  great  nicety  w*ill  arise  between 
judgment  creditors  of  a company  who  have  sued  out  elegits  and  persons 
subsequently  lending  money  on  debentures. 

Before  we  leave  this  subject,  I would  remark  that  the  use  of  Lloyd’s 
bonds  appears  to  be  spreading  rapidly.  It  appears  from  a statement  in 
the  Economist  newspaper  of  24th  February,  1866,  that  the  embarrass- 
ments of  one  of  the  large  discounting  companies,  'which  has  recently 
been  obliged  to  make  a call  on  its  shareholders  of  £5  per  share,  proceed 
entirely  from  the  company  having  made  heavy  advances  on  Lloyd’s 
bonds,  thus  locking  up  too  large  a portion  of  its  capital.  There  is  no 
ground  for  supposing  that  directors  incur  any  personal  liability  by 
issuing  Lloyd’s  bonds  bond  fide  as  a security  for  the  payment  of  moneys 
owing  for  w*ork  done  or  supplies  furnished  to  the  undertaking.  It 
would,  no  doubt,  be  competent  for  any  shareholders  to  apply  for  an 
injunction  to  restrain  the  issue  ; but  it  is  not  very  probable  that  any 
shareholders  w*ould  act  in  this  manner.  Indeed,  as  the  Legislature  has 
not  prohibited  the  issue  of  Llo}*d’s  bonds,  there  appears  to  be  no  ob- 
jection, either  on  legal  or  moral  grounds,  to  their  issue,  provided  they 
be  not  issued  at  a discount,  in  which  case,  as  I have  before  pointed  out, 
they  are  fraudulent,  on  moral  grounds  at  least,  as  against  debenture- 
holders. 

We  have  now*  to  consider  the  question,  W'hether  the  position  of  a 
debenture-holder  could  be  improved  by  any  change  in  the  law. 

It  is  hardly  necessary  to  discuss  the  prior  question,  wffiether  w*e  ought 
to  improve  his  position  if  w*e  could,  for  no  truth  of  political  economy  is 
better  established  than  this,  viz., — that  cceteris  paribus  the  better  security 
a borrower  offers,  the  lower  will  be  the  rate  at  which  he  w'ill  have  to 
pay  interest  on  the  loan  : so  that  by  improving  the  security  to  a deben- 
ture-holder, we  are  in  reality  acting  for  the  benefit  of  the  shareholders 
of  the  company  w'ho  issue  the  debentures. 

The  following  objections  have,  how’ever,  been  raised  to  the  adoption 
of  any  scheme  for  giving  greater  security  to  railw*ay  debenture-holders, 
and  thereby  improving  the  position  of  railway  shareholders  : — 1st.  That 
debenture-holders  have  only  themselves  to  blame  if,  under  the  existing 
law*,  they  lend  money  without  investigating  the  affairs  of  the  company. 
2nd.  That  the  public  ivould  derive  no  benefit  from  improving  the 
position  of  raihvay  shareholders  ; and  3rd.  That  the  adoption  of  any 
such  scheme  w*ould  give  railway  companies  an  unfair  advantage  over 


{a)  Thornton  v.  Finch,  4 Giff.  515.  (See  the  note  of  the  learned  reporter  at  p. 
518.) 


10 


TIE  BORROWING  POWERS  OF  RAILWAY  COMPANIES. 


4 


other  joint-stock  companies.  I would  reply  to  these  objections  as 
follows  -1st.  The  expense  of  an  investigation  of  the  affairs  of  a 
company  >y  each  debenture-holder  would  be  enormous,  and  it  would  be 
cheaper  t3  have  such  investigation  made  once  for  all  in  the  manner 
hereafter  suggested.  2nd.  Raihvay  companies  are  incorporated  after 
* investigation  by  Parliament  on  the  ground  that  the  railway  will  be 
advantage  ous  to  the  public  ; it  appears  to  follow  that  the  adoption  of 
any  plan  which  would  save  expense  and  enable  the  necessary  funds  to 
be  provid  jd  more  cheaply  than  they  can  be  at  present,  would  also  be  for 
the  benefit  of  the  public.  3rd.  There  appears  to  be  no  reason  for 
preventin ; the  voluntaiy  adoption  by  any  joint-stock  company  of  any 
plan  for  the  issue  of  debentures  which  may  be  enforced  on  railway 
companie;  i. 

We  ha  re  seen  that  three  conditions  are  necessary  and  sufficient  in 
order  to  easure  the  validity  of  a railway  debenture,  namely — 1st,  that  a 
certain  pt  rt  (generally  the  whole)  of  the  share  capital  should  have  been 
subscribed  for,  and  that  a certain  part  of  the  share  capital  should  have 
been  paid  up  ; 2nd,  that  the  debenture  should  have  been  issued  under 
the  sancti  on  of  a general  meeting  of  the  company  ; pd  3rd,  that  the 
issue  of  c ebentures  should  not  have  exceeded  a certain  amount.  The 
intending  lender  has,  as  I have  before  pointed  ouf  , no  sufficient  meps 
of  ascerti  lining  that  these  three  conditions  have  been  complied  with. 
There  is  an  objection,  to  which  I have  not  yet  alluded,  in  allowing  the 
certificatt  of  a director  or  of  the  secretary  of  the  company  to  be  evidence 
of  the  fac  t,  that  an  order  has  been  made  by  a general  meeting  of  the 
company  sanctioning  the  issue  of  debentures,  for  we  must  remember 
that  such  a certificate  would  be  evidence  against,  as  well  as  in  favour  of, 
a debenti  .re-holder.  Consider  the  case  of  an  intending  lender  who  has 
ascertain*  d as  a fact,  that  at  a particular  general  meeting  an  order  has 
been  mace  sanctioning  the  issue  of  debentures  to  tlie  full  amount  of  the 
boiTowin  r powers  of  the  company.  And  suppose  that  debentures  are 
issued,  tc’the  full  amount  authorised,  what  position  would  he  be  in  as 
regards  t le  holder  of  a debenture  prior  in  date  to  his  own — perhaps 
prTor  in  date  to  the  general  meeting — who  had  obtained  a certificate 
fi-om  a di  rector  of  an  order  having  been  made,  at  some  earlier  meeting, 
w'hich,  p(  rhaps,  never  was  held  ? Such  a certificate;  might  be  given  by  a 
director  H'itliout  his  exercising  a greater  amount  of  fraud,  or  using  a 
less  amo  int  of  care,  as  the  case  may  be,  than  the  directors  who  exe- 
cuted the  bonds  in  the  Aihenceum  case,  to  which  I have  already  drawn 
attention . We  have  also  seen  that  there  is,  in  practice,  no  check  on  the 
over-issu  ; of  debentures,  nor  upon  the  issue  of  Lloyd’s  bonds  for  debts 
].)i-operly  incurred  by  the  company  for  the  purposes  of  their  undertaking. 
There  appears  also  to  be  no  objection  to  the  company  accepting  bills  for 
such  deb  .s  ; and  the  holder  of  a Lloyd’s  bond  or  of  a bill  (a)  can  bring 
an  actiou  against  the  company,  and  on  obtaining  judgment  will,  as  I 
have  bef(  re  pointed  out,  be  able  to  hamper  the  debenture-holders. 

The  Committee  of  the  House  of  Lords  (18G4)  considered  this  subject 
very  full  7,  and  reported  inter  alia  “ That  a compulsory  public  registra- 


(a)  The  question  as  to  validity  of  the  acceptances  of  railway  companies  is  at 
]>resent,  I oelieve,  before  one  of  the  Courts  of  Conimon  Law. 
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tion  of  railway  debentures  and  debenture  stock  will  afford  a means 
whereby  the  directors  of  railway  companies  may  be  restrained  from 
exceeding  the  amount  of  their  statutory  borrowing  powers.”  It  may  be 
remarked,  that  although  such  a system  of  registration  as  is  here  recom- 
mended does  not  in  terms  secure  the  fulfilment  of  the  two  first  condi-  ^ 
tions,  still  this  might  be  secured  by  the  adoption  of  a proper  form  of 
register,  and  by  such  an  examination  of  the  affairs  of  the  company,  by  a 
public  officer,  as  I shall  hereafter  suggest.  The  forms  of  register  suggested 
to  the  Committee  by  Mr.  Hope  appear  to  be  well  adapted  for  this  purpose. 
There  appears,  however,  to  be  a serious  defect  in  any  mere  scheme  of 
registration.  How  are  we  to  secure  the  correctness  of  the  returns  ? A 
law,  that  no  debenture  should  be  valid  until  it  had  been  registered, 
would  no  doubt  ensure  that  the  debentures  would  be  correctly  regis- 
tered ; but  how  are  we  to  secure  that  the  raihvay  company,  which 
appears  to  be  the  proper  body  to  make  returns  as  to  the  amounts  of 
capital  actually  subscribed  for  and  paid  up,  and  of  the  amounts  of  the 
loans  authorised  by  general  meetings,  should  make  their  returns  cor- 
rectly ? Generally,  no  doubt,  this  would  be  the  case,  but  after  the 
revelations  in  the  West  Harttepool  case  and  in  the  Atheimum  case,  we 
may  fear,  that  through  carelessness,  or  even  in  some  few  instances, 
through  fraud,  the  companies  would  not  make  correct  returns.  But 
putting  cases  of  fraud  out  of  question,  why  should  the  Legislature 
give  its  sanction  to  a new  scheme  under  which  the  main  security  of  the 
debenture-holders  would  be  the  honour  of  the  company  ?— the  very 
security  which  they  have  at  present,  and  Avhich  has  been  fomid  to  be 
insufficient.  Even  without  making  any  imputation  on  the  honour  of 
railway  companies,  one  may  fairly  deny  the  propriety  of  allowing  the 
safety  of  a mortgagee,  or  quasi  mortgagee,  to  depend  upon  the  honour 
or  carefulness  of  his  mortgagor.  It  appears  to  me,  therefore,  that  it 
would  be  necessary  for  the  perfect  security  of  the  intending  debenture- 
holder  to  supplement  any  system  of  mere  registration  by  such  an  exami- 
nation of  the  affairs  of  the  company  by  a public  officer  as  would  enable 
him  to  ascertain  the  correctness  of  the  returns  made  by  the  company,  as 
to  the  amount  of  share  capital  subscribed  for  and  paid  up,  and  as  to  the 
amount  of  loans  authorised  by  general  meetings.  This  investigation 
would  not  necessarily  be  long  or  expensive. 

There  appears,  to  be  anotlier  defect  of  a serious  nature,  inherent  in 
any  system  of  registration  that  can  be  devised,  namely,  the  gi’eat 
expense  that  it  necessarily  gives  rise  to.  An  intending  lender  would, 
for  the  purpose  of  securing  himself,  have  to  search  the  register  before 
lending  his  money.  In  Mr.  Hope’s  scheme  (which  appears  to  be  admi- 
rably adapted  for  its  purpose)  he  would  have  to  search  no  less  than 
three  registers — one  showing  the  total  amount  that  might  be  borrowed, 
a second  showing  the  amount  that  had  actually  been  raised  from  time  to 
time  by  the  company,  and  a third  showing  the  amount  of  the  loans  that 
had  been  paid  off.  Now,  considering  that  many  persons  willing  to 
lend  money  on  debentures  would  live  at  a distance  from  the  register- 
office,  and  that  persons  unaccustomed  to  make  searches  would  be  obliged 
to  make  use  of  professional  assistance,  it  appears  probable  that  any 
system  of  registration  would  lead  to  the  employment  of  professional 
assistance  for  the  purpose  of  making  the  necessary  searches  when  a 
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debenture  vas  issued  or  assigned — a course  which  would  lead  to  consi- 
derable ex]>ense. 

The  tendency  of  recent  legislation  and  attempts  at  legislation  confirm 
this  view.  The  great  number  of  searches  necessary  on  every  purchase 
or  mortgas'e  of  land  is  felt  as  a serious  evil  ; attempts  have  been  made 
(how  fiw  successful  remains  to  be  proved)  to  obviate  the  necessity  of 
making  tlese  searches.  Again,  the  many  abortive  schemes  for  the 
registratio  i of  deeds  which  have  been  proposed,  appear  to  have  been 
rej’ected  m ainly  on  the  ground  of  expense  ; for  under  them  a purchaser 
would  hav  j been  obliged  to  search  for  and  to  inspect  a great  many  deeds, 
some  of  wl  lich  would  have  no  reference  to  the  propeidy  that  he  proposed 
to  purclia^  e.  The  plan  for  the  registration  of  title  that  has  actually 
been  adopt  ed,  appears  to  have  been  framed  so  as  to  avoid  this  defect,  as 
under  it,  t le  person  inspecting  the  register  sees  only  those  instruments 
which  are  actually  at  the  time  of  his  search  in  operation  over  the  land 
which  he  i s concerned  with. 

It  apiaej  rs  to  me,  therefore,  that  although  a system  of  registration  of 
debentures  would  (if  combined  with  an  inspection  of  the  affairs  of  the 
company  I y a public  officer),  afford  security  to  a debenture-holder  that 
the  docuni  mt  in  his  possession  was  really  a debenture  ; it  would  be  a very 
expensive  method  of  securing  him  : it  would,  I think,  be  better  to 
devise  son  e plan  which  would  render  it  impossible  to  issue  a debenture 
otherwise  than  in  conformity  with  the  statutory  recjuirements  ; this  may 
I tliink  bt  secured  by  the  adoption  of  the  following  rules  for  the  issue  of 

debenture  > : — i i • i 

IV hen  a railway  company  propose  to  issue  debentures,  let  them  m the 

first  instance  prove  to  the  satisfaction  of  the  Board  of  Trade,  by  the 
prodiictioi . of  the  books  and  vouchers  of  the  comp.any,  that  they  are  in 
a positioi  to  issue  statutory  debentures  to  a certain  amount.  This 
investigat  on  need  not  be  tedious  or  expensive  ; it  would  hardly  be  as 
minute  ai.  investigation  as  the  auditors  of  the  company  make  every 
year.  Uj  on  the  Board  of  Trade  being  satisfied,  let  a certificate  to  that 
effect  be  i isued  to  the  company  ; the  certificate  to  state,  amongst  other 
things,  th  i amount  of  debentures  that  the  company  is  then  authorised 
to  issue.  Upon  the  production  of  this  certificate  to  the  Stamp  Office, 
let  a num  ler  of  penny  stamps  be  issued  to  the  company,  one  stamp  for 
each  hum  red  pounds  authorised  to  be  raised  ; when  the  debentures  are 
issued,  let  each  debenture  bear  one  of  these  stamps  for  every  hundred 
pounds  C(  imprised  in  it  ; and  let  every  debenture  without  the  proper 
stamps  b(  absolutely  void.  It  will  be  seen  that  the  adoption  of  this 
plan  won  d render  the  over  issue  of  debentures  impossible.  Every 
person  ini  o whose  hands  a debenture  comes,  would  <)iily  have  to  see  that 
it  bore  t ie  proper  amount  of  stamps  to  be  certain  that  it  had  been 
properly  i ssued,  instead  of  having  to  make  expensive  searches  in  a 

register.  _ • i?  u i 

I have  lot  thought  it  necessary  to  go  into  the  details  of  the  plan  as 

regards  t le  renewal  of  debentures  ; any  difficulties  that  may  present 
themselvc  s under  this  scheme  would  attend  any  system  of  registration, 
and  wouh  1 not  be  difficult  to  obviate. 

Even  il  it  should  be  thought  unnecessary  to  require  the  affairs  of  a 
company  to  be  investigated  by  a public  officer  prior  to  the  issue  of 
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debentures,  still,  if  every  debenture  were  required  to  bear  a penny  stamp 
for  every  hundred  pounds  comprised  in  it,  such  stamps  to  be  ear-marked, 
so  as  to  be  applicable  only  for  debentures  issued  under  a particular  Act, 
and  such  an  amount  only  of  these  stamps  were  to  be  issued  as  would 
suffice  for  the  total  sum  authorised  to  be  raised  under  that  Act,  it  y ould 
be  impossible  for  a company  to  issue  debentures  in  excess  of  the  highest 
sum  authorised,  though  this  modification  of  the  scheme  Avoiild  not  affoid 
any  security  to  the  debenture-holder,  as  to  the  amount  of  capital  sub- 
scribed for  and  paid  up.  . 

Although  the  adoption  of  Mr.  Hope’s  system  of  registration,  combined 

with  an  examination  of  the  affairs  of  the  company  by  a public  officer,  or 
of  the  first  plan  which  I have  proposed,  would  render  the  holder  of  a 
debenture  certain  that  his  debenture  had  been  properly  issued,  he  would 
still  be  liable  to  have  his  security  diminished  by  the  issue  of  Lloyd’s 
bonds,  acceptances  of  bills,  or  by  the  payment  of  the  contractor  in  shares 

in  the  manner  in  which  I have  pointed  out.  _ 

The  Committee  of  the  House  of  Lords  do  not  attempt  to  deal  with 
the  question  of  the  payment  of  the  contractor  in  shares.  Probably  if 
the  plan  that  I have  suggested  were  to  be  adopted,  this  might  be 
sufficiently  guarded  against,  in  the  interest  of  debenture-holders,  by 
providing  that  the  certificate  of  the  Board  of  Trade,  which  under  that 
plan,  would  be  a condition  precedent  to  the  issue  of  debentures,  should 
contain  a statement  as  to  the  amount  of  the  shares,  if  any,  which  the 
contractors  had  received  in  payment.  Although  such  a statement  v ould 
not  put  a stop  to  the  practice,  it  would  prevent  its  becoming  a fraud  on 
the  debenture-holders,  as  any  person  intending  to  lend  money  to  the 
company  would  peruse  the  certificate,  so  as  to  see  what  security  he  really 

had  for  his  money. 

With  respect  to  the  priority  of  Lloyd’s  bonds  and  acceptances  over 
debentures,  the  Committee  of  the  House  of  Lords  report : — 

“ 5.  The  Committee  are  of  opinion  that  the  holders  of  statutory 
debentures  duly  registered,  as  above  recommended,  should  have  a right 
to  recover  and  secure  the  payment  of  all  principal  and  interest  due  to 
them,  by  the  appointment  of  a receiver  in  priority  to  the  holders  of 
Lloyd’s  bonds,  or  of  any  other  obligations  or  acknowledgments  of 
indebtedness  not  issued  under  the  authority  of  Parliament. 

“ G.  Such  an  arrangement  may,  hoAvever,  be  defeated,  or  at  all  events 
materially  interfered  with,  if  a creditor  is  allowed  to  seize  the  stock  of 
the  company,  and  thereby  stop  the  traffic  on  the  line  and  the  income 
derived  therefrom.  The  property  is  of  a different  character  to  other 
property  ; the  public  have  a right  to  the  use  of  the  railway,  and  avouIu 
be  seriously  inconvenienced  by  stoppage  of  even  a short  line.  It  appears 
therefore  to  the  Committee  that  this  power  ought  not  to  be  allowed  to 

the  creditors  of  railway  companies.” 

The  fifth  recommendation  of  the  Committee  appears  to  be  open  to 
some  question.  The  Committee  are  of  opinion,  and  properly  so,  that 
the  holder  of  a statutory  debenture  ought  to  have . priority  over  the 
holder  of  a Lloyd’s  bond  ; but  there  is  some  difficulty  in  seeing  how  they 
propose  to  carry  this  into  effect.  It  would  hardly  be  advisable  to  allow 
a debenture-holder  to  procure  the  appointment  of  a receiver,  quia  timet, 
before  any  other  creditor  had  instituted  proceedings  against  the  company. 
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while  on  the  other  hand,  he  Avould  be  too  late  after  the  rolling  stock  of 
the  corn- )any  had  been  swept  olf,  under  an  execution.  Add  to  which, 
that  the  necessity  on  the  part  of  a debenture-holder  of  taking  any  active 
steps  to  secure  himself,  appears  to  be  inconsistent  with  his  character  of 
mortgag  ee,  and  would  effectually  prevent  debentui’es  from  being  proper 
investnu  nts  for  persons  ignorant  of  business. 

The  C om  mittee  are  of  opinion  that  no  creditor  ought  to  be  allowed  to 
seize  tht  rolling  stock  of  the  company,  and  thus  stop  the  traffic  on  the 
railroad  ; this  recommendation  appears  to  be  made  for  the  pui^ose  of 
protectii  g the  public  from  the  serious  inconvenience  which  might  be 
occasion  ,*d  by  the  stoppage  of  the  traffic  on  even  a short  line  of  railway. 

Probably  the  most  satisfactory  course,  having  regard  both  to  the 
security  of  debenture-holders,  and  to  the  necessity,  in  the  interest  of  the 
public,  c f preventing  any  stoppage  of  traffic,  would  be  to  render  railway 
compani  is  liable  to  all  the  provisions  of  the  winding-up  Acts  : and  to 
provide  i hat  no  creditor  should  be  able  to  seize  the  rolling  stock  or  plant 
of  the  c(  mpany.  Further  it  might  be  proper  to  give  debenture-holders 
such  a hen  on  the  land  and  rolling  stock  of  the  company  as  would 
secure  their  priority,  under  those  Acts,  to  the  other  creditors  of  the 
company . It  does  not  appear  that  any  practical  hardship  to  creditors 
would  b(  occasioned  by  taking  away  the  power  of  seizure  from  creditors  ; 
such  persons  are  for  the  most  part  men  of  business,  who  W'ould  be  fully 
aware  o ' the  position  in  which  they  were  placed,  when  they  became 
creditors  of  the  company,  and  who  would  not,  (sxcept  for  speculative 
purposes , allow  the  companies  to  incur  debts  to  a large  amount  to  them. 
In  most  cases,  if  a company  were  to  be  wound  up,  either  a new  company 
would  h ! foi-med,  or  an  old  company  would  undertake  to  purchase  and 
work  the  railway,  and  it  would  only  be  necessary,  in  the  interests  of  the 
public,  0 provide  for  the  line  being  kept  open  for  traffic  during  the 
course  o * a wdnding-up. 

We  n<  >w  come  to  the  last  question  which  I propose  to  discuss,  viz., 
whether  any  limit  should  be  fixed  by  law  to  the  amount  of  debentures 
that  may  be  issued. 

I cani  lot  help  thinking  that  this  is  a matter  which  might  safely  be 
left  to  tl  le  discretion  of  the  shareholders  of  each  particular  company. 
All  that  the  public  is  concerned  with  is,  that  the  railway  should  be  kept 
open,  and  that  fraud  should  not  be  practised  on  any  person  who  lends 
money  t ) the  company.  Formerly,  when  the  usury  laws  Avere  in  force, 
a person  whose  circumstances  were  such  that  he  Avas  forced  to  endeavour 
to  raise  noney  at  a rate  of  interest  higher  than  £5  per  cent.,  was  obliged 
to  adopi  expedients  for  evading  the  laAv,  which  caused  him,  in  fact,  to 
pay  inte  *est  at  a rate  much  higher  than  he  Avould  have  done,  if  he  had 
been  all  »wed  to  borrow  in  open  market,  at  any  rate  of  interest  that  he 
thought  fit.  Surely  this  is  the  same  with  railway  companies  ? If  a 
compan}  has  gone  to  the  limit  of  its  borroAving  poAvers,  and  wants 
more  m(  ney,  it  will  be  sure  to  obtain  the  money  somehoAV  or  another  ; 
but  in  c msequence  of  the  bad  security  that  it  can  give,  it  has  to  borrow 
at  a high  rate  of  interest,  and  this  diminishes  the  rate  of  profit  of  the 
sharehol  iers.  Hence  there  arises  a tendency  to  invest  capital  in  some 
other  cl;  iss  of  undertakings,  Avhich  are  not  hampered  by  such  restric- 
tions ; a nd  it  may  happen  that  a railway  Avhich  Avould  be  beneficial  to 
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the  public,  and  which  could  be  made  to  pay  the  usual  rate  of  interest 

upon  the  capital  invested  in  it  by  the  shareholders,  will  not  be  made 
at  all,  owing  to  these  restrictions. 

But  it  may  be  asked,  would  it  not  be  unfair  on  the  debenture-holders 
to  enable  a company  to  issue  as  many  debentures  as  it  thought  fit 
J^urely  not,  if  each  debenture-holder,  at  the  time  when  he  took  his 
security,  knew  that  the  company  intended  to  issue  debentures  to  a 
certain  amount,  having  the  same  priority  with  his  OAvn. 

I can  see  no  valid  reason  for  retaining  the  restriction  that  all  deben- 
tures must  have  the  same  priority.  Why  should  not  a company  be  at 
liberty  to  issue  debentures  of  different  classes,  the  debentures  of  one 
class  having  priority  over  those  of  another,  but  the  debentures  of  the 
same  class  having  no  priority  inter  se. 

If  this  Avere  aUoAved,  the  plan  that  I have  suggested  of  stamping  each 
debenture  would  afford  facilities  for  issuing  debentures  of  one  class 
before  those  of  another  class  which  had  priority.  Suppose,  for  distinct- 
ness, that  a company  had  a nominal  capital  of  £1,000,000,  that  but  a 

^een  paid  up,  and  that  the  works  had 
^ stand-still  for  want  of  money.  The  plan  at  present  adopted 
would  be,  (as  I have  before  pointed  out,)  to  issue  shares  or  Lloyd’s 
bonds  to  the  contractoi;,  at  an  undervalue,  thus  lessening  the  security 
of  any  persons  who  might  afterwards  lend  money  to  the  company  on 

wi’od  rL  ^ proposed,  the  company 

Cieate  tAvo  classes  of  debentures  : class  A,  consistino-  of 

say  £200,000,  not  to  be  issued  till  a certain  portion  of  the  share  capital 

off  £200,000,  to  be  issued  immediately^  to 

rank  after  A in  order  of  priority.  The  company  would  then  be  able 

go  into  the  market  on  more  advantageous  terms  than  they  can  at 
present,  as  they  would  be  able  to  fix  the  amount  of  debentures  of  each 

thZ  Ai  fTT  ^ m borrow  on 

tbem.  At  first  they  would  issue  class  B only.  Suppose  the  railway 

successful,  the  share  capital  would  be  subscribed 
foi,  and  when  a sufficient  part  had  been  paid  up  the  company 
AA^uld  be  able  to  issue  debentures  of  claL  A at  a lowe^S 
of  interest  than  they  had  originally  been  able  to  raise  money  at. 
Debentures  of  class  B need  not  necessarily  afford  only  bad  security  as 

pow.r  of  the  company,  i/they  thought  fitto  coVeLnt 
yth  the  holdeis  of  B debentures  to  apply  any  money  raised  on  4 
debentures  in  paying  off  B debentures  ; wdiile,  tfll  some^A  debentures 
were  issued,  B debentures  would  be  the  first  charge  on  the  under- 
taking.  The  certificate  to  be  granted  by  the  Board  of  Trade  for  the  issue 
of  stamps  for  debentures  of  class  B would  merely  state  the  amount 
proposed  to  be  issued,  and  that  debentures  of  class  B would  be  liable  to 
be  postponed  to  £200,000,  to  be  raised  by  debentures  of  class  A 

Ihe  adoption  of  some  device  of  this  sort  Avould,  I think,  enable 
railway  companies  to  borroAV  money  more  cheaply  than  thev  can  at 
present,  and  at  the  same  time  would  enable  persons  lending  money  to 
them  to  know  what  security  AA'as  offered.  ^ ^ 

7 be  advisable  to  repeal  the  19th  section  of 

7 & 8 Vict.  c.  85,  which,  as  I have  pointed  out,  imposes  a fine  on  any 
railway  company  issuing  unauthorised  debentures  to  the  full  amount  so 
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issued.  As  I have  stated,  this  section  appears  to  have  become  a dead 
letter,  b it  if  it  were  to  be  enforced,  it  would  not  only  punish  the 
sharehoh  Lers,  but  would  also  punish  the  persons  who  had  been  defrauded 
by  the  company  bv  the  over-issue  of  debentures,  and  also  the  holders  of 
valid  de  lentures,  by  diminishing^  the  assets  out  of  which  they  might 
hope  to  1 >e  paid. 

To  re  .‘apitulate,  the  alterations  of  the  law  that  I have  suggested 
are  the  f blowing  : — 

1st.  Alterations  of  the  law  for  the  purpose  of  enabling  the  holder  of  a 
d ‘benture  to  ascertain  whether  it  has  been  issued  in  conformity 
M ith  the  statutory  powers  or  not. 

This  1 propose  to  secure  by  providing  that  no  debenture  should  be 
valid  unless  it  bears  stamps  issued  in  conformity  .with  the  certificate  of 
the  Boarl  of  Trade,  given  in  the  manner  above  pointed  out,  at  p.  12.  _ 

2nd.  1 ilterations  in  the  law  for  the  purpose  of  giving  greater  security 
t<  I the  holder  of  a debenture  properly  issued. 

This  1 propose  to  eftect  by  taking  away  from_  an  execution  creditor 
of  a railv  ay  company  the  power  of  seizing  the  rolling  stock ; by  rendering 
railway  ( ompanies  liable  to  the  provisions  of  the  winding-up  Acts  ; by 
giving  d'  jbenture-holders  priority  to  all  other  creditors  in  a winding-up  ; 
and  by  taking  away  the  power  of  fining  the  company  under  7 & 8 

Viet.  c.  85,  s.  19.  ...  IT  p 

3rd.  J .Iterations  in  the  law,  having  for  their  object  the  enabling  ot 

r lilway  companies  to  raise  money  more  cheaply  than  they  can  at 
p resent. 

This  [ propose  to  effect  by  enabling  railway  companies  to  . ispe 
debentu]  es  of  different  classes  ; the  debentures  in  the  same  class  having 
no  prior:  ty  inter  se,  but  those  of  one  class  having  priority  over  those  of 
another  class  ; and  by  imposing  no  limit  on  the  total  amount  of 
debentu:  es  that  may  be  issued  by  the  company. 


ill 
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